The respondent emphasizes the fact that the day following
the accident, Mr. Swem and a co-worker scaled the same stope
before Mr. LaPlatney, the mine superintendent, and Inspector Drake
appeared on the scene, and that no one except Mr. Swem had
an opportunity to observe the conditions that existed at
the time that the rock fell"and struck his hard hat.  At
this time, the condition of the stope had changed, both by
time and by the work done in the immediate area, and the
fact materials had been scaled down is not indicative of
any hazardous condition.

The respondent further points out that the scaling work
conducted by Mr. Swem and the checker assigned to that area
on the morning following the incident in question was for
the purpose of "making the stope safe," and that they were
following their first job requirement to check and secure
their work area in order to "make it safe" before any further
work is done.  When Inspector Drake arrived on the scene/
he accepted Mr. Swem's statement that the stope area was
safe to work in, yet he did not accept Mr. Swem's prior
decision the day before that the area was not hazardous.

Respondent maintains that the one person who was in
the best position to testify as to the amount of scaling
done in the stope at the time of the accident was Mr. Swem,
and that his testimony indicated that he did not think that
the area was hazardous.  Further, although Mr. Swem conceded
that he could have asked for additional help while he was
in the stope prior to the time he was struck if he thought
the area was hazardous, he did not do so.

Respondent points out that normal mining practice calls
for the scaling and barring down of materials after a shot
13 fired, and miners are instructed to find a safe way in,
a safe place to stand, and to start scaling to make additional
areas safe.  On the facts of this case, respondent asserts
that when Mr. Swem went to his stope work area on Monday,
April 27, 1981, after having last fired his shot on his
previous work shift on Friday, April 24, 1981, he determined
that he had a safe way in, that he had a safe place to stand,
and then began to scale.  In short, since he was the miner
on the scene, he made the determination that it was safe
to attend to his work.

Respondent argues that it had no reasonable opportunity
to inspect the stope prior to the time Mr. Swem started his
work in the stope on Monday, April 2*7, 1981.  Even so,
respondent maintains that its supervisory officials would not
have made any prior determination any differently than that
made by Mr. Swem on the scene, and that they would have
relied on his determination that he had a safe place to work.
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